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BIOSECURITY AND AGRICULTURE MANAGEMENT BILL 2006 
Council’s Amendments 

Amendments made by the Council further considered from 18 September. 

[See page 4995 for amendments.] 

Consideration in Detail 
Debate was adjourned after amendment 127 made by the Council had been agreed to. 

Mr M.P. WHITELY:  I move -  

That amendment 128 made by the Council be agreed to.  

Question put and passed; the Council’s amendment agreed to. 
Leave granted for amendments 129 to 131 to be considered together. 

Mr M.P. WHITELY:  I move - 

That amendments 129 to 131 made by the Council be agreed to.  

Question put and passed; the Council’s amendments agreed to. 
Mr M.P. WHITELY:  I move -  

That amendment 132 made by the Council be agreed to.  

Mr G. SNOOK:  This amendment is of considerable interest to the opposition.  How will people who receive 
negligent information be accommodated after the removal of clause 187(5)?  It appears to me that there is no 
capacity for liability or responsibility to attach to the director general of the department or the minister.  In other 
words, if information is given by an agency to an individual, that information may be acted upon by the 
individual.  It may then be found that the information was incorrect, and that could lead to the individual being 
found to be not in compliance with the act or regulations, which could lead to prosecution.  It appears to me that 
the amendment to this clause would waive any responsibility of the minister, the director general or the officer 
who proffered that advice.  I draw to the attention of the parliamentary secretary the case of a fisherman by the 
name of Palmer, in Carnarvon.  He went to the Carnarvon district office of the Department of Fisheries and 
sought advice about where he could and could not fish.  He was given advice that it was allowable for him to fish 
in the area in which he wanted to fish.  He consequently operated his fishing business in that zone and was 
subsequently charged with fishing in an illegal or prohibited zone.  By his judgement, he took what he 
considered to be appropriate and correct action by seeking advice from an agency.  An officer of that agency 
gave the advice based on what he thought was accurate information, but it was found to be not accurate.  That 
resulted in a court case between Mr Palmer and the minister, causing an enormous amount of distress and 
economic loss for that individual and some consternation, I believe, for the minister and the government of the 
day.  Am I correct in drawing an analogy between that case and the aim of the amendment to this clause - that is, 
the removal of any responsibility or liability for the issue of negligent information, whether deliberately or by 
accident - or is there no connection to my assumption of what this amendment is trying to achieve?  

Mr M.P. WHITELY:  The amendment will achieve the exact opposite of what the member is claiming.  It 
actually deletes clause 187(5), which would have provided an exemption to the state.  The intention of 
clause 187 is to remove the minister, the director general, an inspector or any person employed by the 
department from individual liability, but it does not remove the liability of the state for tortious liability.  

Mr G. SNOOK:  Clause 187(3) reads -  

An action in tort does not lie against an official for anything that the official has done, in good faith, in 
the performance or purported performance of a function under this Act. 

Does that deny the opportunity for right of redress to a person who has sought information or direction from an 
agency; in this case, the Department of Agriculture and Food?  I understand the deletion, but can the 
parliamentary secretary assure me and the house that when an individual has acted in good faith, that individual 
has rights, despite a denial of redress for liability against the agency, the officer or the minister of the Crown? 

Mr M.P. WHITELY:  Subclause (3) has the effect of protecting an employee, but it does not protect the state.  
Anybody who had a valid claim for tortious liability could sue the state, which, in commonsense terms, would be 
the practical thing to do in any case, because the state has an almost inexhaustible source of funds, whereas it 
would not make sense to sue individuals.  However, it makes it absolutely crystal clear that an employee or an 
individual cannot be sued; the state must be sued. 
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Mr G.M. CASTRILLI:  I want to explore that a bit further.  An officer or the director general may give advice 
with good intention.  Obviously, I agree that that person should be saved from prosecution.  However, if that 
person gives advice with good intention on behalf of the department, and therefore on behalf of the government, 
surely one must logically conclude that if the officer gives advice on a proper basis, it follows that he is doing so 
on behalf of the department and on behalf of the government. 

Mr M.P. Whitely:  Exactly. 

Mr G.M. CASTRILLI:  Therefore, if we take that argument a bit further, if he is not subject to liability, the 
state will not be subject to liability. 

Mr M.P. Whitely:  No, no. 

Mr G.M. CASTRILLI:  Can the parliamentary secretary give me an example of what he is talking about, 
whereby the officer, the minister or the director general is immune from prosecution because he acted in good 
faith, but the state can still be liable for the actions of a third party based on the advice received from the officer? 

Mr M.P. Whitely:  It would be anything that would lead to an action for damages.  For anything that could be 
established as creating damage through incorrect advice or through negligence, there would be a liability on the 
state, because the employee is acting as its agent. 

Mr G.M. CASTRILLI:  Okay.  I just wanted to clarify that, because if one looks at that argument logically, if 
somebody is giving advice in good faith, it goes down the line.  However, I accept what the parliamentary 
secretary is saying; that is, the state would still be liable for that. 

Mr G. SNOOK:  Carrying on from that, what the parliamentary secretary is saying is if that were the case - 
hypothetically, there was misinformation - the normal process of law would apply.  The complainant - the person 
who felt aggrieved - would have to follow the normal legal practice and sue the state. 

Mr M.P. Whitely:  Yes. 

Mr G. SNOOK:  Is the parliamentary secretary aware of the impact that would have on an individual in terms of 
cost, stress and loss of income?  I highlight again the point in the fisherman Palmer case.  That case sent the man 
virtually bankrupt, and it impacted severely on his personal life.  The state has the power and an endless amount 
of money, to which the parliamentary secretary referred a little while ago.  However, the individual would 
virtually give up the ghost at the end of the day.  I think the Palmer case was settled out of court - I will be 
corrected if that is wrong.  However, I highlight the personal loss and personal stress for an individual in a case 
of misinformation being given.  This could happen a lot in agriculture, because it is an example of a large 
amount of compliance, a large number of regulations and a lot of activity occurring.  There appears to be no 
provision in this legislation to perhaps give consideration to that or to offset the likelihood that the state could 
virtually send people to the wall, because to take on a case of that magnitude against the state would indeed cost 
an enormous amount of money and cause an enormous amount of personal stress. 

Mr M.P. WHITELY:  I will highlight the alternative if employees were not exempted.  In that case, who would 
work for the Department of Agriculture and Food, for instance? 
Mr G. Snook:  Who would be a farmer? 

Mr M.P. WHITELY:  Who would work for the Department of Agriculture and Food, for instance?  When a 
person acted in good faith in the performance of his duties and happened to get something wrong, he would be 
personally liable.  We would not get anybody to work for the department.  Clearly, the obligation must fall on 
the employer in this case, the state.  In terms of the capacity to sue the state and the upside and the downside of 
suing the state, there are two sides to the equation.  If a person is successful, at least he knows that the state will 
have the resources to foot the bill.  There is also the opportunity to bring political pressure to bear to make the 
state act in a fair and reasonable manner and not drag out a case simply because it has extra resources.  
Therefore, I think the protections are as good as they can be.  Certainly, the alternative of leaving employees 
personally liable is unacceptable, because we simply would not get employees under those circumstances. 
Mr G. SNOOK:  I will quickly wind up on this.  I am not advocating that at all. 
Mr M.P. Whitely:  That is the alternative, though. 
Mr G. SNOOK:  Yes, but looking at it from the other point of view, a person may be given information that is 
deemed to be correct.  That person may take action, and then the weight of the law of the state may come down 
upon that person.  Will there be any process - this is what I am driving at - under which consideration is given if 
there is a claim of misinformation?  What will the process be, apart from the fact that an individual must then 
take on the state through the law courts of this state?  That is what the parliamentary secretary is advocating.  He 
is saying, “Well, if you want to sue us, go away and sue us.”  That is what the parliamentary secretary is saying.  
This is brand new legislation, and there is the opportunity to recognise that if a process of misinformation occurs, 
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there is a right of redress.  I highlight the case of Palmer, the fisherman.  He was just told, “Sue us.”  The state 
vigorously defended the action.  Following media reports, the gentleman in question was sent into financial ruin.  
The state dug its heels in until the point at which the advice that he received obviously cut some ice with the 
legal advisers of the government, and there was a negotiated settlement out of court. 

I say that there is an opportunity within either the regulations or the legislation to have an avenue of addressing 
this issue before it gets to the final point at which the person who feels aggrieved is prosecuted by the state.  That 
is the point I am making.  There is a case in point for the government and for us, the people of Western 
Australia.  I believe there are examples, other than the fisherman Palmer case, in which negligent misinformation 
has been provided and the state took the hard line and dug its heels in, and the poor individual had to wear the 
personal loss and stress of it because he was up against the might of the state, and the state said, “Sorry, the law 
is right.” 

Mr M.P. Whitely:  What you are talking about is fundamentally making alterations that go completely beyond 
the scope of the BAM bills.  You are talking about throwing out the way in which any claim against the 
government is determined. 

Mr G. SNOOK:  No, I am not. 

Mr M.P. Whitely:  We have due legal process and the capacity for out-of-court settlements.  There are also 
some opportunities under certain provisions of the act for taking a matter to the - 

Mr G. SNOOK:  Is that in this legislation? 

Mr M.P. Whitely:  That is just normal legal process.  However, there are also opportunities under the act for 
certain matters to be taken to the State Administrative Tribunal.  The member is advocating something that 
would throw out the basis of any civil action against the state.  That is way beyond the scope of this amendment.   

Mr G. SNOOK:  The parliamentary secretary is taking the extreme view.   

Mr M.P. Whitely:  I am not.   

Mr G. SNOOK:  I claim that the parliamentary secretary is.  Brand-new legislation should be presented 
containing regulations providing the capacity for an individual to take a complaint to the State Administrative 
Tribunal.  Is that recognised in the Biosecurity and Agriculture Management Bill 2006?  I have not picked it up.  
I am trying to avoid any confrontation in which the state versus an individual.  We have not seen the regulations 
that attach to this legislation.  We, the taxpayers, need to avoid such a situation.  A friendly process should be in 
place to deal with complaints arising from misinformation, which, unfortunately, does happen.  Perhaps in 
previous cases the state has not had the capacity to move.  This is new legislation and the question is: within 
regulations or within this legislation is there the capacity to have a half-way house?  If a complaint is made and 
the state determines that its position is good or its position is inappropriate, can a readjustment be made before 
going through the costly and stressful situation that these people would need to go through?   

Mr M.P. WHITELY:  One example of the potential use of the State Administrative Tribunal for a low-cost 
resolution of an issue would be a pest control direction.  For example, if somebody thought that they had been 
erroneously given a pest control direction or the measures were unreasonably burdensome, they could take the 
issue to SAT.  There are provisions for that to occur in this legislation.   

Mr G. Snook:  That is if the state takes action because it deems that the person is in contravention of the act or 
regulations.  I am talking about information provided by the state through its agency, the department, or minister 
to an individual.  It involves two different applications.  I understand what the parliamentary secretary is saying 
in terms of non-compliance, but a department providing the wrong information is a specific area. 

Mr M.P. WHITELY:  The first right is the right to complain, and government processes can be followed.  
Basically, the same legal recourse applies as that which applies to a department providing incorrect information 
to an individual involved in a commercial dealing with the state.  There is nothing more I can add.   

Question put and passed; the Council’s amendment agreed to. 
Mr M.P. WHITELY:  I move -  

That amendment 133 made by the Council be agreed to. 

Question put and passed; the Council’s amendment agreed to. 
Mr M.P. WHITELY:  I move - 

That amendment 134 made by the Council be agreed to.   

Mr P.D. OMODEI:  I am a little confused by this amendment, which deletes the words “Governor is advised by 
the Minister that” and inserts “organism”.  How will the amended clause read?  In Council’s amendment 135 the 
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words “the organism” are deleted.  The amendments do not make sense.  Would the parliamentary secretary read 
out the clause, as amended?   

Mr M.P. WHITELY:  I will read the amended clause with amendments 133, 134, 135 and 136 in place.  I will 
ignore subparagraph (a) and focus of subparagraph (b).  It would read - 

The regulations may prescribe a prohibited organism as a high impact organism only if the Governor is 
advised by the minister that - 

. . .  

(b) the organism is not - 

(i) to the knowledge of the Minister, present in the State; or 

(ii) the organism has been eradicated from the State or is under effective control.   

Question put and passed; the Council’s amendment agreed to. 
Leave granted for amendments 135 to 139 to be considered together. 

Mr M.P. WHITELY:  I move - 

That amendments 135 to 139 made by the Council be agreed to.   

Question put and passed; the Council’s amendments agreed to. 
Mr M.P. WHITELY:  I move - 

That amendment 140 made by the Council be agreed to.   

Mr G. SNOOK:  An important part of any act is its objects.  It is amazing how these things slip under the radar.  
I am not having a shot at the drafter or drafters of this legislation, but the “Objects of Act” is an important part of 
any bill.  The proposed new clause outlines the objects of the act.  One of the most fundamental changes that are 
proposed to the Agriculture Act through this bill is the formation of an agricultural authority.  I suggest that part 
of the objects of the act, which are reflected in this bill, should be the formation and acknowledgement of the 
proposed authority.  It is a significant change to the way in which the department has functioned.  I am interested 
and a bit surprised that this fundamental and significant change to the way the department will operate in terms 
of the creation of a new authority is not mentioned in the bill.  I suggest it should be referred to in the bill and I 
would like the parliamentary secretary to explain why it is not.  We have nigh on dealt with almost 
146 amendments, many of which change the reference to “minister” to “authority”.  The proposed authority 
should be mentioned in this bill.   

Mr M.P. WHITELY:  The establishment of an agricultural authority is really a means to an end.  It is not an 
object of the act.  Currently we have a body corporate, and the proposed establishment of an authority is for two 
reasons: first, to clearly identify it, and we had that debate last night about the authority being separate from the 
minister in a legal sense; and, second, to identify the functions that would be better performed by a body 
corporate.  A body corporate currently exists.  Therefore, substantially, we are not changing anything except the 
name.  We are also clarifying the functions that this body should perform.  It is not, in fact, an object of the act.  
We have gone through this process in order to establish an authority.  This is simply an opportunity to represent 
more accurately what the mechanism is and what it is designed to achieve.  It is not an object of the act.  It is 
simply a means to an end in that sense.  It is a mechanism for achieving the objects of the act.  Therefore, there is 
no need to recognise it in an objects clause.  

Mr G. SNOOK:  I disagree with the parliamentary secretary, because before this amendment was 
recommended, there was no objects clause in the bill - none whatsoever.  That is why the minister has seen fit - 
correctly so - to include in this bill an objects clause.  To turn around and say that nothing has changed except 
the name -  

Mr M.P. Whitely:  I am not saying that nothing has changed except the name.  I am saying that in terms of 
establishing the authority, the name is the substantial change.  We are also clarifying what the functions of the 
authority will be.  The fact that the name has been changed does not fundamentally change what the legislation 
does or what the legislation achieves.  Yes, I agree that it is good to include an objects clause, and that is what 
was recommended by the standing committee in recommendation 4 in its report. 

Mr G. SNOOK:  I am well aware of that.  I think it was a good decision by the committee to make that 
recommendation.  However, I put it to the parliamentary secretary that - as the parliamentary secretary has 
probably gathered from my line of questioning - the change of name to an authority has come about as a result of 
input from the agricultural industry.  That is why I have suggested that that should be reflected in the bill.  
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However, if the parliamentary secretary does not see fit to do that, that is fine, and that is the way it will be, I 
guess.   

Mr P.D. OMODEI:  I am sorry, parliamentary secretary, that I was not involved in the debate on rating, but I 
want to refer to proposed new clause 3(1)(d), “raise funds for biosecurity-related purposes.”  I have no problem 
with the concept of the legislation and with addressing biosecurity issues.  However, I do have a problem with 
imposing a blanket rate across the whole of the agricultural sector for the purpose of raising funds, and with the 
inequities that that may cause.  I know from my history that for many years a pastoral rate has been imposed, and 
that pastoralists accept that rate.  Of course, there are far more biosecurity problems in pastoral areas than there 
are in other parts of the state.  We are talking here mainly about pests and diseases.  I put it to the parliamentary 
secretary that if a farmer looks after his property properly and does not require the services of the department or 
anybody else, to impose a blanket rate is inequitable.  If I look after my property properly, and there are no pests 
or diseases on my property, why should I be required to contribute to a rate that will assist other farmers who are 
inefficient and not capable of running their business properly?  I am concerned also about the proposed 
contribution by the state from the consolidated fund.  Clause 139(1) is very clear.  It states -  

For each financial year for which a rate is determined for the purposes of the Declared Pest Account, an 
amount equal to the rates collected by the Commissioner under the rate determination is charged to the 
Consolidated Fund . . .  

Therefore, the state is making a contribution to the declared pest account.  There are far more public lands than 
there are private lands.  Therefore, this will create another inequity, because the state is not providing the same 
amount of money to the public estate as it is to the private estate.  Once again, this is really a new tax on farmers.  
Some farmers will accept that as a mechanism to ensure that pests and diseases do not spread.  However, I put it 
to the parliamentary secretary that in the south west land division at the moment, there are no outstanding 
diseases.  In places where there is footrot, for example, and there is a declared pest account or a declared disease 
account, there may be a good argument for providing some matching funds.  However, we do not need to impose 
a blanket rate across the entire agricultural region to achieve that.  That is my concern.  As I have said, this will 
be a new tax on farmers.  We can add to that the impositions of WorkSafe, and the recent proposals for water 
charges; and on it goes.  I am concerned that there is a large group of farmers who are in their late fifties or early 
sixties and who are considering either walking off their land, or planting it all back to trees.  I am not a rabid 
knock-it-down, burn-it-down sort of person.  I know that a lot of pain and trauma has gone into clearing land in 
Western Australia.  Most of the farmers today are very respectful of their land.  They know that if they do not 
protect their asset - members will have heard me say this before - they will go broke.  It is as simple as that.  
Increasingly, farmers are planting shelter belts and are draining their land and looking after their assets.  
However, I think this will be the last straw that breaks the camel’s back.  Farmers will get to the point at which 
they will say, “Enough is enough.  I am going to walk off my land.”  I detect that that sentiment is in the minds 
of a lot of farmers across the south west of Western Australia in particular.  It is predicted that 10 per cent of the 
farmers in the wheatbelt will walk off their farms this year, and another 20 per cent are at risk because of the 
drought.  I just wanted to raise that point. 

Mr M.P. WHITELY:  I can put the member’s mind at rest.  There is no blanket rate, and there is not going to 
be a blanket rate.  The rate will apply only to pastoral areas.  There are five different areas, with five different 
rates.  The pastoralists will continue to play a role in setting the rate, in consultation with the minister.  A 
legislative obligation has been placed upon the minister to consult.  The five different rates currently raise a total 
of $1 million around the state.  That is matched dollar for dollar -  

Mr P.D. Omodei:  Are you saying that there will be no biosecurity and agricultural management rate on 
freehold land?   

Mr M.P. WHITELY:  It will apply only in prescribed areas, and the only areas that are currently prescribed are 
pastoral areas.  There is no intention to broaden the scope.  The intention of the rating system is to encourage 
people to get together and develop strategies for addressing pests in their area.  The state will match that dollar 
for dollar, and pastoralists will have input into how the rates are set.  There is no intention to increase the rate 
base.  It will be driven by individual commercial operators who are interested in this matter. 

Question put and passed; the Council’s amendment agreed to. 
Mr M.P. WHITELY:  I move -  

That amendment 141 made by the Council be agreed to. 

Mr G. SNOOK:  I support this amendment.  The parliamentary secretary will recall that I was fairly strong on 
this issue when we debated the bill in this house, so I am pleased that the minister has seen fit to accept this 
amendment, which emanated out of the report of the standing committee.  Under this amendment, the director 
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general will be required to prepare a statement for the two periods outlined in the amendment; that is, 1 January 
to 30 June in each year, and 1 July to 30 December in each year.   

What requirement is there for another government agency - let us say the Department of Environment and 
Conservation for example - that fails to comply with a pest control notice or a pest exclusion notice to report 
formally to the director general or does it just evolve in the same way as for a private landowner who is issued 
by the agency with a notice of failure to comply with an exclusion or control notice?  The reason I ask that 
question is that there is a distinct difference between a private landowner and the state as a landowner.  The 
agency really has the capacity, and should in my view, to formally report to the director general in the first 
instance so that the report is then a public document as well; instead of just relying entirely on the director 
general.  I support this part of the bill on reporting to Parliament.  Therefore, is there any requirement for a 
government agency to formally report or will it be handled in the same manner as if the state as a landowner was 
issued with a non-compliance notice? 

Mr M.P. WHITELY:  The simple answer to the member’s question is yes.  However, the onus falls on the 
director general of the public authority to report any failure to comply.  It would therefore be caught by the 
director general in the six-monthly reporting cycle.  We do not want to duplicate the system.  The onus falls on 
the director general to do that. 

Mr G. Snook:  So there would be no report from the government agency to the director general. 

Mr M.P. WHITELY:  The director general would - 

Mr G. Snook:  Communicate obviously. 

Mr M.P. WHITELY:  - issue a non-compliance notice in the same way as for any other non-complier and 
follow up, and because it is a public authority, there would be a six-monthly report. 

Mr G. Snook:  Yes, okay. 

Question put and passed; the Council’s amendment agreed to. 

Leave granted for amendments 142 to 146 to be considered together. 

Mr M.P. WHITELY:  I move - 

That amendments 142 to 146 made by the Council be agreed to. 

Question put and passed; the Council’s amendments agreed to. 

Consideration of amendment 63 resumed from 6 September. 

Mr M.P. WHITELY:  I believe we need to go back to postponed amendment 63.  I move - 

That amendment 63 made by the Council be agreed to. 

Question put and passed; the Council’s amendment agreed to. 

The Council acquainted accordingly. 
 


